STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
M AM - DADE COUNTY SCHOOL BOARD,
Petiti oner,
VS. Case No. 01-2414

LI DI A ANN GONZALEZ,

Respondent .

N’ N’ N N N N N N N N

RECOVMENDED ORDER

Pursuant to notice, a final hearing was held in this case
in Mam, Florida, on Cctober 25, 2001, before Mchael M
Parrish, a duly-designated Adm nistrative Law Judge of the
D vision of Adm nistrative Hearings.

APPEARANCES

For Petitioner: John A. Geco, Esquire
M am - Dade County School Board
1450 Northeast Second Avenue, Suite 400
Manm , Florida 33132

For Respondent: Manny Anon, Jr., Esquire
AFSCME Council 79
99 Northwest 183rd Street, Suite 224
Mam, Florida 33128

STATEMENT OF THE | SSUE

The issue in this case is whether the Respondent's
enpl oynent by the School Board of M am - Dade County, Florida,

shoul d be term nat ed.



PRELI M NARY STATEMENT

On May 16, 2001, the Petitioner, School Board of M am - Dade
County, Florida, took action to suspend w thout pay and to
initiate dism ssal proceedi ngs agai nst the Respondent, Lidia Ann
Gonzalez. Followng a tinely request for hearing, this case was
forwarded to the Division of Adm nistrative Hearings for fornal
proceedi ngs and the case was assigned to an Adm ni strative Law
Judge for hearing.

On June 30, 2001, the Petitioner served its Notice of
Specific Charges. In its Notice of Specific Charges, the
Petitioner raised four grounds for termnation: (1) excessive
absent eei sm and abandonnment of position; (2) deficient or non-
performance of job responsibilities; (3) m sconduct in office;
and (4) violation of School Board Rule 6Gx13-4A-1.21
(prohibiting conduct unbecom ng a School Board enpl oyee).

At the hearing, the Respondent admitted the allegations in
par agr aphs 1-4, 6-14, 16-17, 19, and 22 of the Notice of
Specific Charges. The Petitioner presented the testinony of
three witnesses: Randy Mazie, Susan Lilly, and Fred Conde. The
Petitioner's Exhibits nunbered 3 and 7-22 were offered and
received in evidence. The Respondent testified on her own
behal f, but did not call any additional w tnesses. The
Respondent’s Exhibits nunbered 1-2 were offered and received in

evi dence.



At the conclusion of the hearing, the parties requested and
were granted, twenty days fromthe filing of the transcript
within which to file their proposed recommended orders. The
transcript was filed with the Division of Adm nistrative
Hearings on January 24, 2002.! Thereafter, both parties filed
tinmely Proposed Recomended Orders containing proposed findings
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of fact and concl usions of | aw.

FI NDI NGS OF FACT

1. At all tinmes material hereto, the Respondent was
enpl oyed by the Petitioner as a bus driver and was assigned to
Central East Regional Transportation Center (Central East),
which is within the school district of Mam-Dade County. The
Respondent is a nenber of the American Federation of State,
County, and Munici pal Enpl oyees, Local 1184 (AFSCME) bargai ni ng
unit.

2. At all tinmes material, Randy Mazie (Mazie) was the
Director of Central East. Juan Perez was the Coordi nator of
Central East (reporting to Mazie), and Frank Hernandez and
Fl orence Birch were Admi nistrative Assistants (reporting to
Perez and Mazie).

3. Wen a bus driver is absent w thout advance notice, it
often has a substantial inpact on the work site. Absenteeism of
bus drivers causes delays on that particular route and typically

puts stress on both students and school site enpl oyees.



4. On a nunber of occasions, Mzie personally had
conversations with the Respondent about her poor attendance
record and the consequences of her absenteeism [In addition,
enpl oyees, including the Respondent, received training about
at t endance policies and procedures.

5. In March 2000, the Respondent was referred to the
Enpl oyee Assistance Program On April 28, 2000, the Petitioner
received notification that the Respondent declined to
participate in the Enpl oyee Assistance Program

6. The Petitioner acconmpdated the Respondent by approving
| eaves of absence for the Respondent during the follow ng tine-
frames: January 21, 1998, through April 1, 1998; April 2, 1998,
through April 1, 1999; Novenber 29, 1999, through January 2,
2000; January 3, 2000, through January 31, 2000; and
February 25, 2000, through March 3, 2000.

7. On Novenber 19, 1999, School Board administrators held
a conference with the Respondent to address the Respondent’s
excessi ve absenteeism At the conference the Respondent was
advi sed that she had been absent a total of 52.5 days since
April 1999, including 18 days of unauthorized absences. In
addi tion, the Respondent was advi sed that continued absenteei sm
woul d result in a second conference. At the conference, the
Respondent was asked if there were any mitigating circunstances

for her absences. The Respondent did not provide any



expl anation for her unauthorized absences. Shortly thereafter,
t he Respondent received a witten summary of the conference.

8. On March 2, 2000, School Board adm nistrators held a
second conference with the Respondent to address the
Respondent’ s continued excessive absenteeism At the
conference, the Respondent was advi sed that she had been absent
W t hout authorization for 6.5 days since the first conference.
In addition, the Respondent was advi sed that she had been absent
a total of 74 days during the past 12-nonth period, including
24.5 days of unauthorized absences. The Respondent was
instructed that continued absenteeismwould result in a third
and final conference, which could result in termnation of her
enpl oynent. At the second conference, the Respondent was asked
if there were any mitigating circunstances for her absences.
The Respondent did not provide any expl anation for her
unaut hori zed absences. Shortly thereafter, the Respondent
received a witten summary of the second conference.

9. On May 31, 2000, School Board admi nistrators sent a
menorandum to t he Respondent regardi ng the Respondent’s
conti nued absenteeism |In the nenorandum the Respondent was
directed to report to duty daily, as all of her |eave tine had
been exhausted. The Respondent refused to sign a copy of the

menor andum



10. Notwi thstanding the above directive, the Respondent’s
excessive absenteei sm continued. From Novenber 30, 2000, to
Decenber 19, 2000, the Respondent was absent fromwork. On
January 4, 2001, the Respondent presented the School Board
Adm ni strators with a nedi cal docunent signed by the
Respondent’ s physician purporting to excuse the Respondent from
wor k from Novenber 27, 2000, through January 3, 2001. On
January 6, 2001, the School Board Adm nistrators di scovered that
t he Respondent’s physician did not excuse the Respondent from
wor k from Novenber 27, 2000, through January 3, 2001, and that
t he nedi cal docunent provided by the Respondent had been
fal sified.

11. On January 22, 2001, School Board adm nistrators held
a third conference with the Respondent to address the
Respondent’ s conti nued excessi ve absenteei sm and subm ssi on of
fraudul ent nmedi cal documentation. At the conference, the
adm ni strators advi sed the Respondent that she had been absent a
total of 38 days during the past 12-nonth period. The
Respondent was al so inforned that, since March 2000, she had
been absent w thout authorization for 18 days.

12. At the conference, the Respondent was afforded an
opportunity to refute the charges that she had submtted
fraudul ent nedi cal docunmentation. Despite this opportunity, the

Respondent did not refute the charges or provide an explanation.



Thereafter, the Respondent received a witten summary of the
conference; however, the Respondent refused to sign the sunmary.
13. On February 22, 2001, the Ofice of Professional
St andards held a conference with the Respondent to address the
Respondent’ s excessi ve absent eei sm and subm ssi on of fraudul ent
medi cal docunentation. At the conference, the Respondent was

afforded an opportunity to refute the charges that she had
subm tted fraudul ent nedical docunentation. Despite this
opportunity, the Respondent did not refute the charges or
provi de an explanation. The Respondent received a witten
summary of the conference.

14. During the hearing, the Respondent testified that she

went to the energency room (but was not admtted to the
hospital) during the tine-frame from Novenber 30, 2000, through
Decenber 19, 2000. The energency room personnel told her to
follow up with her physician. Notw thstanding these directions,
t he Respondent admitted that she failed to follow up with her
physician. During the tinme-franme from Novenber 30, 2000,
t hrough Decenber 19, 2000, School Board admi nistrators directed
t he Respondent to submt docunents indicating that she was under
medi cal care. Thereafter, the Respondent falsified the nedica
not e.

15. The Respondent also generally testified during the

heari ng that she was undergoi ng counseling by a social worker



for stress related to her personal life. However, the
Respondent never offered as evidence any records fromthe soci al
wor ker, and Mazie testified that she never had a conversation
with him about neeting with a social worker. Moreover, the
Respondent admitted that the School Board Adm nistrators

aut hori zed absences related to her daughter’s pregnancy/ill ness,
as well as housing problens she encountered during a storm In
addi tion, the Respondent conceded that the School Board never
deni ed the Respondent a requested |eave of absence.

16. Between April 1, 1999, and Novenber 19, 1999, the
Respondent was absent w t hout authorization for 20.5 days.
During that same tinme-frane, the Respondent was absent with
aut hori zation (and w thout pay) for 20 days.

17. Between Novenber 19, 1999, and March 2, 2000, the
Respondent was absent w thout authorization for 8.5 days.

18. Between March 3, 1999, and March 2, 2000, the
Respondent was absent w thout authorization for 28.5 days.
During that same tinme-frane, the Respondent was absent with
aut hori zation (and wi thout pay) for 51 days.

19. Between January 23, 2000, and January 22, 2001, the
Respondent was absent w t hout authorization for 22 days. During
that sanme tine-frame, the Respondent was absent with

aut hori zation (and w thout pay) for 12 days.



20. Between March 3, 2000, and March 3, 2001, the
Respondent was absent w thout authorization for 21 days. During
that sane tinme-frame, the Respondent was absent with
aut hori zation (and wi thout pay) for 8 days.

21. Between Novenber 30, 2000, and Decenber 19, 2000, the
Respondent was absent w thout authorization for 14 consecutive
days.

22. Based on the Respondent’s | eave history records, she
was absent w thout authorization, between March 3, 2000, and
March 3, 2001, as follows: March 10, 2000 (% day); April 10,
2000 (Y2 day); April 13, 2000 (“2day); My 30, 2000 (' day); My
31, 2000 (Y day): June 2, 2000 (Y day): July 18, 2000 (% day);:
July 21, 2000 (% day); Novenber 30, 2000 (1 day); Decenber 1,
2000 (1 day); Decenber 4, 2000 (1 day); Decenber 5, 2000 (1
day); Decenber 6, 2000 (1 day), Decenber 7, 2000 (1 day);
Decenber 8, 2000 (1 day); Decenber 11, 2000 (1 day); Decenber
12, 2000 (1 day); Decenber 13, 2000 (1 day); December 14, 2000
(1 day); Decenber 15, 2000 (1 day); Decenber 18, 2000 (1 day);
Decenber 19, 2000 (1 day); January 10, 2001 (% day); January
11, 2001 (Y day); February 15, 2001 (1 day); February 22, 2001
(¥ day); and February 27, 2001 (% day).

23. As a result of the Respondent's conduct, School Board

adm ni strators reconmended di sm ssal of the Respondent.



Thereafter, the Petitioner suspended the Respondent wi thout pay
and initiated these dism ssal proceedings.

CONCLUSI ONS OF LAW

24. The Division of Admi nistrative Hearings has
jurisdiction over the subject matter of and the parties to this
proceedi ng. See Sections 120.569, 120.57(1), and
231.29(3)(d)3.b, Florida Statutes (1999).

25. At all tines pertinent to this proceeding, the
Petitioner was a duly-constituted School Board charged with the
duty to operate, control, and supervise all free public
education within the school district of Mam -Dade County,
Florida. See Section 4(b) of Article XI of the Constitution of
the State of Florida, and Section 230.03, Florida Statutes.

26. The Petitioner has the burden of proving just cause by

a preponderance of the evidence. See McNeil v. Pinellas County

School Board, 678 So. 2d 476 (Fla. 1996); Dileo v. School Board

of Dade County, 569 So. 2d 883 (Fla. 3d DCA 1990). However, the

burden of proving affirnmative defenses falls on Respondent. See

Departnment of Business & Professional Regulation v. Verzura

Case No. 98-3606 (DOAH 1999); Departnent of Environnental

Regul ati on v. M Sheehy, Case No. 91-7281 (DOAH 1993); see also

Florida Dep’t of Health and Rehab. Servs. v. Career Serv.

Conmin, 289 So. 2d 412, 414 (Fla. 4th DCA 1974) (hol ding that

10



burden of proof is on the party asserting the affirmative of an
i ssue before an adm nistrative tribunal).
27. Section 230.23(5)(f), Florida Statutes (1999),
provi des, in pertinent part, that a school board nmay:
Suspend, dism ss, or return to annua
contract menbers of the instructional staff
and ot her school enpl oyees].]

28. Section 231.001, Florida Statutes (1999), provides the
School Board with the authority to issue policies relating to
personnel matters and states that:

Except as otherw se provided by |aw or the
State Constitution, district school boards
are authorized to prescribe rules governing
personnel matters, including the assignnment
of duties and responsibilities for al
district enpl oyees.

29. Section 447.209, Florida Statutes, provides that it is
the right of public enployers to "direct its enpl oyees, take
di sciplinary action for proper cause, and relieve its enpl oyees
fromduty because of |ack of work or other legitimte reasons.”

30. The Respondent is a non-probationary “educationa
support enployee” within the neaning of Section 231. 3605,
Florida Statutes, which provides:

(1) As used in this section:

(a) “Educational support enpl oyee” neans
any person enpl oyed by a district school
systemwho is enployed as a teacher
assi stant, an educati on paraprofessional, a
menber of the transportation departnent, a

nmenber of the operations departnent, a
menber of the mai ntenance departnent, a
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menber of food service, a secretary, or a

clerical enployee, or any other person who
by virtue of his or her position of

enpl oynment is not required to be certified
by the Departnent of Education or district
school board pursuant to s. 231.1725.

(b) “Enpl oyee” nmeans any person enpl oyed
as an educational support enpl oyee.

(c) “Superintendent” neans the
superi ntendent of schools or his or her
desi gnee.

(2)(a) Each educational support enployee
shall be enpl oyed on probationary status for
a period to be determ ned through the
appropriate coll ective bargai ni ng agreenent
or by district school board rule in cases
where a col |l ective bargai ni ng agreenent does
not exi st.

(b) Upon successful conpletion of the
probati onary period by the enpl oyee, the
enpl oyee's status shall continue from year
to year unl ess the superintendent term nates
t he enpl oyee for reasons stated in the
col l ective bargai ning agreenent, or in
di strict school board rule in cases where a
col | ective bargai ni ng agreenent does not
exi st :

(c) In the event a superintendent seeks
term nati on of an enpl oyee, the district
school board may suspend the enpl oyee with
or without pay. The enployee shall receive
witten notice and shall have the
opportunity to formally appeal the
term nation. The appeals process shall be
determ ned by the appropriate collective
bar gai ni ng process or by district school
board rule in the event there is no
col I ective bargai ning agreenent.

31. The Respondent is a nenber of the AFCSME Local 1184.
AFSCME and the Petitioner have entered into a Collective
Bar gai ni ng Agreenment (AFSCME Contract) that includes provisions

for the discipline of its menbers.
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32. Article Il, section 3, of the AFSCME Contract
provi des:

It is understood and agreed that
managenent possesses the sole right, duty,
and responsibility for operation of the
school s and that all managenent rights
repose in it, but that such rights nust be
exercised consistently with the other
provi sions of this agreenent. These rights
include, but are not |limted to, the
fol |l ow ng:

A. Discipline or discharge of any
enpl oyee for just cause;

(Enphasi s added.) Thus, the School Board has the right to
di scharge for just cause.

33. Article XI, Section 1, of the AFSCVE Contract provides
due process rights to enpl oyees, and states:

Progressive discipline steps should be
fol |l omed, however, in admnistering

di sci pline, the degree of discipline shal
be reasonably related to the seriousness of
the offense and the enpl oyee’ s record.
Therefore, disciplinary steps may incl ude:

Ver bal war ni ng;

Witten warning (acknow edge);
Letter of reprinmand,
Suspensi on/ denoti on; and

. Dismssal.

(Enmphasi s added.)

SRS

34. Article XI, Section 1, of the AFSCME Contract further
provides: “[l]t is agreed that disciplinary actions taken
agai nst AFCSME, Local 1184 bargaining unit nenbers shall be

consistent with the concept and practice of progressive or
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corrective discipline and that in all instances the degree of
di sci pline shall be reasonably related to the seriousness of the

of fense and the enployee’'s record.” (Enphasis added.)

35. Based on the foregoing | anguage of Article Xl of the
AFSCMVE Contract, the enpl oyee’s record nust be considered in
determ ning the degree of discipline. Furthernore, the

di sciplinary steps enunerated are perm ssive, not nandatory.

36. Article XlI, Section 4, of the AFSCME Contract
delineates the distinct types of separation: (A) voluntary; (B)

excessi ve absent eei sni abandonnent of position; (C disciplinary;

and (D) non-reappoi nt nent.

37. Article XI, Section 4B, of the AFSCME Contract,
concer ni ng excessi ve absent eei sm abandonnent of position,
provi des, in pertinent part:

An unaut hori zed absence for three
consecutive workdays shall be evidence of
abandonnment of position. Unauthorized
absences totaling 10 or nore workdays during
t he previous 12-nonth period shall be

evi dence of excessive absenteeism Either
of the foregoing shall constitute grounds
for term nation.

(Enmphasi s added.) The foregoing provision expressly provides

t hat excessive absenteei sm and abandonnment of position alone
constitute grounds for term nation. Thus, the concept of
progressive discipline does not apply to discharge for excessive

absent eei sm and abandonnment of position.
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38. School Board Rule 6Gx13-4E-1.01 provides, in pertinent
part: “Except for sudden illness or enmergency situations, any
enpl oyee who i s absent w thout prior approval shall be deened to
be willfully absent wi thout |eave.”

39. Section 231.44, Florida Statutes, provides:

Any district school board enpl oyee who is
willfully absent fromduty w thout |eave
shall forfeit conpensation for the tinme of
such absence and his or her enploynent shal
be subject to termnation by the district
school board.

40. The evidence in this case is sufficient to establish
that the Respondent’s conduct constitutes excessive absenteei sm
and abandonnment of position. The Respondent’s conduct
constitutes just cause for her suspension and di sm ssal pursuant
to Sections 230.03(2), 230.23(5)(f), 447.209, 231.3605, Florida
Statutes, and Articles Il and XI of the AFSCME Contract.

41. Article X, Section 4C, of the AFSCME Contract,
provi des for the dissolution of the enpl oynent rel ationship
bet ween an enpl oyee and the School Board as foll ows:

C. Disciplinary — The enpl oyee is separated
by the enployer for disciplinary cause
arising fromthe enpl oyee’ s performance or
non- performance of job responsibilities.
Such action occurs at any necessary point in
tinme.
42. The evidence in this case is sufficient to establish

that the Respondent’s conduct constitutes deficient performance

and/ or non-performance of her job responsibilities. The
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Respondent’ s conduct constitutes just cause for the Respondent’s
suspensi on and di sm ssal pursuant to Sections 230.03(2),
230. 23(5)(f), 447.209, 231.3605, Florida Statutes, and Articles
Il and XI of the AFSCME Contract.

43. The evidence in this case is sufficient to establish
t hat the Respondent tendered a falsified nedical note to the
Petitioner in order to obtain authorization for her absence from
t he wor kpl ace. The Respondent’s conduct in this regard
constitutes m sconduct in office, and, accordingly, constitutes
j ust cause for Respondent’s suspension and dism ssal pursuant to
Sections 230.03(2), 230.23(5)(f), 447.209, 231.3605, Florida
Statutes, and Articles Il and Xl of the AFSCME Contract.

44. School Board Rule 6Gx13-4A-1.21, provides in rel evant

part:

Al l persons enpl oyed by The School Board of
M am -Dade County, Florida are
representatives of the Mam -Dade County
Public Schools. As such, they are expected
to conduct thenselves, both in their

enpl oynent and in the conmunity, in a nmanner
that will reflect credit upon thensel ves and
t he school system

Unseenl y conduct or the use of abusive
and/ or profane | anguage in the workpl ace is
expressly prohibited. (Enphasis added.)

45. The Respondent’s conduct of submtting falsified
records and bei ng excessively absent fromthe workpl ace,

constitutes conduct which failed to bring credit upon herself or
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t he school systemand is thereby conduct that is not in
conformance wi th School Board Rule 6Gx13-4A-1.21. Such actions
fall within the definition of “unseemy conduct” or “conduct
unbecom ng,” and, accordingly, constitute just cause for
Respondent’ s suspensi on and di sm ssal from enpl oynent pursuant
to Sections 230.03(2), 230.23(5)(f), 447.209, 231.3605, Florida
Statutes, and Articles Il and Xl of the AFSCME Contract.

46. Finally, the Respondent argued as an affirmative
defense that she was receiving counseling froma social worker
related to stress. This affirmative defense is insufficient to
excuse the Respondent fromthe consequences of her absences and

ot her m sconduct. See Pal m Beach County School Board v.

Auer bach, Case No. 96-3683, paragraph 32 (DOAH 1997)
(reconmendi ng uphol di ng di sm ssal for excessive absenteei sm
not w t hst andi ng enpl oyee’s argunent that his absences were
caused by stress, anxiety attacks, headaches, and | ower back
pai n).

RECOMVENDATI ON

On the basis of the foregoing Findings of Fact and
Conclusions of Law, it is RECOMWENDED that a final order be
entered term nating the Respondent's enpl oynent and denyi ng al

ot her relief sought by the Respondent.

17



DONE AND ENTERED this 28th day of March, 2002, in

Tal | ahassee, Leon County,

Fl ori da.

M CHAEL M PARRI SH
Adm ni strative Law Judge
Di vision of Administrative Hearings
The DeSot o Bui |l di ng
1230 Apal achee Par kway
Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847
www. doah. state. fl. us

Filed with the Cerk of the
Di vi sion of Adm nistrative Hearings
this 28th day of March, 2002.

ENDNOTES

1/ The court reporter did not explain why it took ninety days to

prepare the transcript in this case.

2/ The parties' Proposed Recomrended Orders have been carefully
consi dered during the preparation of this Recomended Order.

COPI ES FURNI SHED

Manny Anon, Jr., Esquire

AFSCMVE Council 79

99 Northwest 183rd Street, Suite 224
Mam, Florida 33128

John A. Greco, Esquire

M am - Dade County School Board

1450 Northeast Second Avenue, Suite 400
Mam, Florida 33132

Merrett R Stierheim Superintendent
M am - Dade County School Board

1450 Nort heast Second Avenue

Mam , Florida 33132
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Honorabl e Charlie Cri st
Conmmi ssi oner of Education
Departnment of Education

The Capitol, Plaza Level 08

Tal | ahassee, Florida 32399-0400

James A. Robi nson, General Counse
Depart nent of Education

The Capitol, Suite 1701

Tal | ahassee, Florida 32399-0400

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submit witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recomended Order should be filed with the agency that
will issue the Final Oder in this case.
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